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OWNERSHIP OF COOPERS ISLAND CAUSEWAY

Executive summary

1.

You seek my advice regarding ownership of a causeway and bridge (causeway) that
provide access to Lot 2A in Deposited Plan 12290 (Lot 2A), on Coopers island, from
Coopers island road.

On the basis of the documents that | have been instructed with, | doubt that the
causeway or the land to which it is affixed is Crown land for the purposes of the Crown
Land Management Act 2016 (the CLM Act).

| consider that it is possible, though the documents before me do not establish to the
civil standard, that the causeway was opened as a road prior to 1906. As | am unable to
prove that the causeway was opened as a road, | do not propose to express a view on
its ownership as such.

As | cannot establish that the causeway was opened as a road, | consider that it is a
fixture that was affixed to land owned by the Bodalla Company Ltd (Bodalla Company),
the owner of the then Portion 21 of the Parish of Bodalla in the County of Dampier
(Portion 21) as at February 1922, or its successor.

as the current owner of the land at either end of the
causeway, may be able to establish adverse possession of the causeway and the land
to which it is affixed. However, it is not necessary for me to form a view on this
possibility to answer your question.

Background

6.

| am instructed that the causeway is constructed on land forming the bed and banks of
Bowens creek.! The creek, at that site, separates Lot 2A from Lot 2 in Deposited
Plan 12290 (Lot 2). Both lots are within the area of land that was Portion 21, Both lots

are currenty ovned by [

Access to and use of the causeway is currently a matter of dispute between -

and local fishers. The pastoral company uses the causeway to move
cattle and machinery between Lots 2 and 2A. | understand that the Crown Lands branch
of the Department of Planning, Housing and Infrastructure (Crown Lands) purported to
prohibit unauthorised access or use of the causeway in December 2023. Subsequently,
local fishers have lobbied for the prohibition to be lifted.
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In the context of this dispute, |GG 2s denied that the causeway

is Crown land. While the letter from their legal representative , dated 28 May
2024, letter) does not put it this precisely, | understandthh
ﬁs that the land on which the causeway is situated is Crown land for the
purposes of the CLM Act.

Analysis

Whether the causeway is a road

9.

10.

11.

12.

13.

14.

I o Crown Lands in an email dated 23 April 2024,

suggested that the expenditure of monies and the opening of the causeway to the public
may have resulted in the establishment of the causeway as a road at common law.
However, | am instructed that the Status branch of the Department is not able to provide
evidence supporting this suggestion.

While | consider that the causeway is possibly a road, | reach that conclusion for
different reasons to those tentatively offered by ||l

Whether the causeway was opened as a road depends on when it was constructed.
Before 1906, a road could be opened at common law.

The [} 'tter asserts that the causeway was privately built and has provided
access to Cooper’s island since the late 1850’s.

I am not able to confirm this assertion. The earliest depiction of the causeway in the
documents that | have been instructed with is an amendment to the fifth edition of the
map of the parish of Bodalla, County of Dampier. While that edition of the map is dated
29 July 1918, the amendment includes a reference to departmental file LB22-3650°
which dates the amendment to 1922 at the earliest. That puts the amendment around
the time of preparation of Crown plan 2218-3040, which is dated November 1821.
Crown plan 2218-3040 depicts roads within Portion 21. The version of the plan that |
have been instructed with includes, adjacent to the causeway, the notation:

Propd. causeway by Eurobodalla Sh. Co. (Rds.64-513. No objection by Dept. of
Lands.)

If the- letter is correct and the causeway was built in the 1850s, then it would
have been opened as a road at common law if the following two conditions were
satisfied:

(a) the owner of the land comprising portion 21 intended to dedicate the land as a
public road and

2 See Local Government Act 1906, ss 99-100, which established a statutory scheme for the opening of roads.

3| am instructed that the departmental file is not currently available.
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15.

16.

17.

18.

19.

(b) members of public accepted the proffered dedication.*

The material available to me does not indicate if there was, before 1906, an intention
that the causeway, and the land on which it was situated, be dedicated as a public road.
Therefore, | can only doubt that there is sufficient evidence to establish the intention
required for the first limb of the general law test.

However, a person contending that the causeway was opened as a road may rely on the
common law presumption that a “long-continued user of a way by the public” indicated
the intention to dedicate and the acceptance of the dedication.®

The New South Wales Court of Appeal (McHugh JA) stressed the need to “distinguish
evidence of user, from which dedication can properly be inferred, from mere evidence of
continual use even for a very long period”.® His Honour noted that:

“At common law, continual trespassing could not create a public road. The evidence

must raise the inference that, at some point of time, the owner dedicated the road to
the public”.”

The material before me does not go to whether any public use of the causeway evinces
anything more than mere continual use for a long period of time.

In this context, | consider that the evidence of Eurobodalla Shire Council undertaking
works to maintain the causeway is inconclusive of whether it had been opened a road. |
am instructed that available records indicate that Crown Lands approved the Shire
Council undertaking works in connection with the causeway in 1965. However, while the
Shire Council considering that the causeway formed part of a public road that it
administered is a plausible explanation of it expending its funds on those works, the
materials before me do not establish that that view was justified at that time.

Whether the causeway is a fixture

20.

21.

As | cannot positively establish that the causeway is a road, | consider that it should be
understood to be a fixture.

At general law, a fixture is an item that has been “attached to land in such a way as to

become, in law, part of the land”.® In Australian Provincial Assurance Co Ltd v Coroneo
(1938) 38 SR (NSW) 700, Jordan CJ (at p 712) phrased one limb of the test of whether
an object is a fixture as a presumption that a chattel “actually fixed to land to any extent,

4 Newington v Windeyer (1985) 3 NSWLR 555 (Newington) at p 558 per McHugh JA (Kirby P and Hope JA agreeing); citing,
inter alia, Permanent Trustee Co of New South Wales Ltd v Campbelltown Municipal Council (1960) 105 CLR 401 at p 420 per
Windeyer J.

S Turner v Walsh (1881) 6 App Cas 636 at pp 439-40 per Sir Montague E Smith. The case, on appeal to the Judicial Committee
of the Privy Council from Turner v Walsh (1880) 1 LR(NSW) 83, concerned a road over Crown land.

8 Newington (1985) 3 NSWLR 555 at p 559.
7 Newington (1985) 3 NSWLR 555 at p 559.
8 See B Edgeworth, Butt’s Land Law (7™ ed, 2017) at p 73 [2.360].
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22.

23.

by any means other than its own weight” is prima facie a fixture.® | assume, based on
my understanding of the nature of the causeway, that it is likely to be fixed to the land on
which it is situated by means other than its own weight.

The other limb of the applicable test is whether the person who placed the object to the
land, objectively, intended it to become affixed.'® Similarly to the situation concerning the
existence of an intention to dedicate the causeway as a road, there is no material before
me that demonstrates an intention that the causeway be a fixture. There is, however,
also no material that evinces an intention that it not become a fixture.

Nor is there any evidence that subsequent owners of the causeway have sought to
sever ownership of it from ownership of the land to which it is affixed.

Ownership of the land to which the causeway is affixed

24.

25.

26.

27.

28.

As | prefer the view that the causeway is a fixture and is owned by the owner of the land
to which it is affixed, it is necessary to identify the owner of that land.

The land that the causeway is affixed to formed part of Portion 21 which was granted to
John Hawdon on 22 January 1856."

Portion 21 was the subject of primary application 24029, lodged in February 1922, by
the Bodalla Company. The application was for the “whole of [tjwelve thousand nine
hundred and ninety eight acres originally granted to John Hawdon ... less excisions
referred to on application [p]lan also lands conveyed to Brice now William Taylor”. |
understand that the application plan was the plan of Portion 21 that has been registered
as Deposited Plan 74029."2 | further understand from my instructions that the exclusions
from the grant included the waterways, including the part of the be bed and banks of
Bowens creek on which the causeway has been constructed.

It is not obvious to me that the exclusion of land from a primary application necessarily
resulted in its surrender to the Crown. The provisions of the Real Property Act 1900 —
specifically ss 14 (concerning primary applications to bring land under the Act) and 17
(concerning creation of a folio for land the subject of a primary application) — as made
and in force at the time of primary application 24029 did not expressly have that effect.

| am instructed that there is no evidence that the land excluded from primary
application 24029 was subsequently surrendered to the Crown.

9 Citing Holland v Hodgson (1872) LR 7 CP 328 at p 335 per Blackburn J.

'© See National Australia Bank Ltd v Blacker (2000) 104 FCR 288 at p 293 per Conti J; endorsed in TEC Desert Pty Ltd v
Commissioner of State Revenue (WA) (2010) 241 CLR 576 at pp 585-6 [24]

" See Serial 85 Page 19.

2 This plan appears to be the basis for Crown plan 2218-3040.
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29. | am not aware of any other legal basis raised by the materials before me on which title to
the land excluded from primary application 24029 would have been surrendered or
otherwise reverted to the Crown.

30. In the absence of evidence of surrender of the land excluded from primary
application 24029, | doubt that that land is “Crown land” as defined in s 1.7 CLM Act.

31. Consequently, as the causeway is arguably a fixture that was affixed to land owned by
Bodalla Company, the owner of the then Portion 21 as at February 1922, | consider that
it remains the property of the proprietor of the land excluded from primary
application 24029.

2. I s thc current owner of Lots 2 and 2A, may be able to

establish adverse possession of the causeway and the land to which it is affixed.
However, it is not necessary for me to form a view on this possibility to answer your
question.

Director
for Crown Solicitor
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